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Defense Counsel objected to the Court 5 appointment of 
the physician, Dr. Iraj Iraj, named by the prosecutor for 
the purpose of determining appellant’s physical competance 
to stand trial (transcript dated November 3,1975 at 2) 
Counsel explained that appellant's objection was not >» the 
requirement that he be examined but rather to the partialit: 
of the doctor cnosen exclusively by the govern ant (tran- 
script dated November 3,1975 at 3). “ounsel also objecte 
to a letter sent to the doctor by the prosecutor, in whict 
the doctor is virtually directed to find appellant ¢ - 

° 
ically able to yithstand the pressures of a trial (tran 
script dated November 10,1975 at 10). Specifically, the 
objected to portion of the letter provided: 
"The purpose of our asking you to 
examine Mr. Yagid is to have you 
confirm that he is physically able 
“ebb RL tS 
to stand trial for a two or three 
“7 aring Ue ry? e * 
day period. (emphasis in original) 
a a 
Judge Connor agreed that the letter had the effect of 
suagesting and encouraging the result the prosecutor wanted 
"Tt think the letter 15 unfortunate. 
I think that letter should hav lirect- 
ed him to make an 2xaminaticn ¢t 
determine whether or not Mr. Yagid 
is physically ana mentally able to 
stand trial instead of asking im to 
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appellant's hospitaliz tion »dications prescribed for 
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* The hosoital 
appellant was to 
were: 

Coumadin 5 
Robilussin 


b.i 


sent expert testimony on t! 
ind the effect of it on 


appellant's mental In addition, and in con- 


tradiction to Judsc : s impression of the Iraj opinion, 


counsel asserted t! his understanding 


communic nm with 3 tl h doctor believed 


Ben 
ilant 


sical 


question as to 


Specifically, the Jud 


lefense counsel) haven't 
ny evidence except your 
\ atement of what Dr. Froge 
c) said and since I spoke to 
roge (sic) myself 
ed no such opinion 


-exvoressed just the 


Novembe v 


rently Dr. Iraj sut 


in pertinent part: 


Chronic obstructi 
disease with 
embolism 


availabl« 


ar 


Accordin 
presente 


became 


oY 


prescribec 


ce 


nh 
nm 


y 
s 


ve | 


ct 


re 


r 


o< 


—~ 


mner 
aide 


nscript 


atrAt 


defense couns¢ request that he be present during the 


examination or be permitted to tape the session (tran- 


script dated November 14,1975 at 2-3). 
Defense counsel responded by explaining that the 
recent deterioration of appellant's physical condition has 
en complicated by marked paranoid reaction to al 
governmental ag eas Sounseli’s request to be pre: 


during the examination we not for purposes of chal 


the validity of the diagnosis but only to alley 


assaultive conduct 
responded as follows: 


I should te for the 
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The judge rejected the defense suggestion that appellant 


be examined by a panel of Veterans Administrative Psychia- 


trists and directed that appellant submit to another 


examination by Dr. Abrahamsen dated November 


14,1975 at 12-13). 


anuary 12-13, 1976 - Hearing on Mental Competence 


c 


At the outset of the re-opened hearing on appellant's 
mental capacity, defense counsel, Lawrence Hochheiser, re- 
asserted appellant's demand for a hearing at which the 
Government would fave to establish that appellant was physi- 
cally able to stand trial. The Court declined to hold such 
a hearing unless appellant came forward with additio.al evi- 
dence to establish that appellant's condition had changed 
since Dr. Iraj's examination.* (Tr nscript dated January 2% 
1976 at 9-12). 

Dr. David Abrahamsen testified for the G vernment.** 

He described appellant as unruly" and "restless and re- 
lated how appellant "screamed" and "cried" and coughed 
"constantly" (Transcript dated January 12, 1976 at 17). 
With regard to the constant coughing, the doctor acknowledged 
that it might be the result of the fears actually experienced 
by appeliant when faced with the examination. Similarly, 
Abrahamsen explained appellant's concededly elevated blood 
pressure (160/110 and 160/100) as the result of his anxiety 

' 


about Abrahamsen S&S examination (Transcript dated January 12, 


1976 at 22, 37). 
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*Subsequently, when the Judge began to retreat from this 


ruling, expressing some uncertainty about the suf ficiency of 
Iraj's hearsay report, the prosecutor's strenuous objection 
persuaded the Ju “gq adhers to the requirement tnrat appel- 
lant present new dence (January 12, 1976 at 124-26). 


t*The order directing tnat Abrahamsen examin 11 


Las 


Appellant, in Abrahamsen's opinion, did suffer from 
real anxieties but, according to this witness, he consciously 
tried to exaggerate his symptoms. Accor‘ing to Abrahamsen, 
appellant was able to understand the charges against him and 
assist in his defense* (Transcript dated January 12, 197E€ at 
ag, 28). 

Dr. Leon R. Pomeroy, a doctorate in psychology testified 
for the defense. Dr. Pomeroy, an employee of the Veterans’ 
Administration,was treating appellant 
training, the process by whi patient is made aware 
his own tensions 
dated January 13, 1976 at 130-132). In Dr. Pomeroy's session 
with appellant he observed that it was hard to communicate 


with him, that appellant's anxiety was manifested by his in- 


clination to listen only to himself and that his concentra-~ 
tion was impaired. Pomeroy concluded that in stressful 
tions appellant's anxiety reaction would interfere with his 
ability to communicate with his lawyer (Transcript dated 
Janaury 13, 1976 at 148-49). 

Dr. Barnett, recalled by the defense, described 
appellant had deteriorated since November 


now even more difficult to comnunciate wi 


*In addition to the psychiatric testimony the Governme 
presented the testimony of three persons - Raymond E. Cabe!l 
(Tr. dated January 12, 1976 at 66-96-A), David W. Spitzer 
(97-104), and Israel Mechlowicz (104-121)- concerning their 
observations ‘f appellant on or about December 30, ; 
the garment tcter's union hall. though none of 
nesses had ac.u y spoken to apps ant - overhear 


his conversation: hey each asser i th his behav 
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to Barnett, appellant had become very confused in his 
versation, incapable of distinguishing between the recent 


past and the distant past. In addition, his thinking suf- 


fered from a distinct paranoid reaction (Transcript of 


Jan- 


Wary i3, 


In response to the prosecutor's questions which implied 
that appellant sought psychiatric help in order to create 
a defense to this indictment, Dr. Barnett revealed that, on 
the contrary, appel 1 impetus to therapy had been the 


warning from his medic doctors that his severe anxieties 
could further damage his phyzical condition (Transcript 
d Janaury 1976 at 169). 

In Barnett's opinion, while appellant understood the 
charges against him, his ability to aid in his defense was 
severely impaired (Truascript dated January 13, 1976 at lé 
62, 164-167). 

At the close of the hearing the Court credited Dr. 
Abrahamsen's testimony and found that appellant was compe 
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to stand trial (Transcript of January 13, 1976 at 178 


a The Trial 


Appellant swearing in his Octo- 
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testimony bef e Grand Jury, where in he as- 


Count 1: he did not recollect that 
Whitey Liebowitz has lent money to 
various individuals 


> 


Count 2: i c recollect anybody 


any other indivi- 


Ae 
4 
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dividu who owed 
Lebensfeld 
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Count 5: he did not reca.. discussing 


with nor did he know if a man named 
Robert Kolbert owed money to Seymour 
Lebensfeld; 


Count 6: he did not know tne name 
"Steve Adlman.” 


The Government's case relied primarily on the testimony of 
Harold Whellan (73-125*); Robert Kolbert (215-202) and Steven 


Adlman (202-240).** 


Whellan asserted that in June of 1968 he borrowed 


$10,000 from Whitey Liebowitz who, in Whellan's presence, 


aave $5,000 of that money to appellant in repayment of 


Whellan's debt to 


*Numerals in parenthesi3 
pages in the transcript 
ke MHS 
t Kind, 


the 


ai 


that he owed an $}] 


OU 


yambling debt to a Davey Goldberg 


and that on January 29, 1974, he and appellant had a con- 


versation in which they discussed this debt and the fact 


that appellant was to collect it for Goldberg (85). This 


conversation was tape recorded and the tape and a transcript 


of it were introduced into evidence (86-100), 


Robert Kolbert testified that he had borrowed money 


from Seymour Lebensfeld (127-28) and that on one occasion 


in September of 1972, appellant accompanied Lebe: sfeld whe 


> 


he arrived at Kolbert’ 


S store to collect a payment (129-36) 


According to Kolbert, on 


and appellant met in a restaurant to discuss the fact that 


Kolbert had not made his payments to Lebensfeld and that in 


the future he would make the payments to appellant (137-38). 


During that conversation, the name Steven Adlman was men- 


tioned and Kolbert asserted that appellant refered to 


Adlman by his full name (138). This conversation was taped 


and the tape was played for the jury (146). 


Kolbert also testified to a conversation he had with 


appellant on October 10, 1973, at which time Kolbert told 


appellant he couldn't pay him. Kolbert tola appellant to 


Speak to "Steve" about Kolbert's problems and appellant 


agreed 


(151). That conversation was also taped and intro- 


evidenc 


Steven Adlman testified ad entified appellant wh 
he claimed he met in the fall of 1972 (204). According 
Adlman, appellant, whom he had seen approximately 20 times 
(206), knew his last name because on one occasion in 1974 
appellant returned to Adlman a bad check that the latter 
had endorsed (214-15). 


After the Government rested (241), the defense moved 


inter alia for a mistrial on the ground that appellant's 


mental state during the trial precluded him from assisting 
in his defense. ‘he motion was 
Dr Irving Barnett testified 
time of the trial, Barnett had been treating appellant 
three and a half months and had seen him approximately 
times (245-47). Because ppel t's physical and mer 
condition, he was then receiving 100% disability paymen 
(271). 
According to Pr. Barnett, appellant was suffering 
a severe anxiety reaction which interfered with his abi 
to concentrate, listen to a conversation or comprehend 
various nuances in the conversation (248).* Dr. Barnett 
ained that a particular character: 
tendancy in periods of 


in so literal 


is review ot 
scharaed froi 
Ww >) 


tort the ordinary meanings of the words used 
example, according to Dr. Barnett, when appellant was asked 
in the Grand Jury whether he ever collected money from Mr. 
Whellan, appellant would have understood that question to 
mean - did you obtain money by use of force To 
he could truthfully answer "no". 

Walter Kenney, Esq., and Herbert Yagid 
their difficulty in attempting to communicate with appellan 
Kenney, the lawyer who represented appellant at the time of 
his grand jury 2; arance, asserted tha 


tremely nervous, 


rambling and 


Herbert Yagid, appellant's brother, testified that in 
the mid 1940's, appellant was medically discharged from the 


navy due to "anxiety neurosis” (318). Mr. Yagid explained 


that since that time he has observed that it was extremely 


aifficult to talk to nis brother because he did not have 


the ability to concer! any given subject under dis- 


cussion and was constantly i by irrelevancies (321). 


hak 


In rebuttal, n Governmen 


Dr. David Abrahamsen, t psy st according to 


the order of the Court,* had been ap; ited solely for the 


purpose of determining appellant's competence to stand trial.** 

Abrahamsen testified that while appellant did reveal 

anxiety neurosis, he nonetheless understood 

Abrahamsen's questions and gave responsive answers. Further, 
it was Abrahamsen's opinion that appellant was conscious 
exaggerating his symptoms (371). Abrahamsen based hi 
clusion of malingering on his belief that appellant was 
posefully resistive to the examination. As an example, 
cited the fact that ellant had refused to answer some 
his questions (369 However, he neglected to reveal to 
the jury that he had specifically told appellant that he 
could choose not to answer any questions (Transcript dated 
January 12, 1976, at 17). 

Abrahamsen also testified that in his review of the 
transcript of the Grand Jury proceeings he observed ap- 
pellant engaging in the same resistence to questioning. 
Specifically, he referred to the fact that instead of an 
ing the questions, appellant sought t 


*The »r is annexed as "G" to appellant 
appendix. 
t#pefense counsel did not object brahamsen's 
The reason for this omission appears be that 
lieved that the prosecutor withdrew his initial objecti 
Dr. Barnett's testimony (54 59-60) lid not focus 
ty of llowing Abrahamsen stify 


¥ , 


inpropric 


permission to consult with counsel (377).* 
In addition to his conclusion that appellant 
petent to testify before the Grand Jury, Abrahamsen revealed 
that he had previously found that appellant was competant 
to stand trial (372).** 


In his charge*** to the jury, the Judge commented inter 


alia that the constitution gave appellant the right not 


to give evidence against himself (526). Defense counsel 
objected on the grounds he e's remark improperly 
suggested that had appellant sstified he would have pro- 
vided incriminating evidence (5§ The Judge attempted to 
correct this error with the following curative instruction: 


- - - At one point I referred to the 
fact that the Constitution gave the de- 
fendant the right not to give evidence 
against himself. That is the wording 

of the Constitution. I do not want to 
give you the impression that if the de- 
fendant had testified in this case, the 
evidence would have been agai ¢ him. 
That just happens to be the way the Con- 
stitution is worded. What it means in 
our case is simply that this defendant, 
like every defendant, has the right to 
remain silent, and you should not draw 
any inference unfavorably to him from 
the fact that he chose to remain silent. 


(£54-55) 


*Objection to this testimony resulted in the ruling that 
it be stricken from the record, but no where did the Judge 
explain ¢t e jury that appellant, in asking to speak to 
counsel, was doing what he had a legal right to do. 

1in presented the nony of Cabel, 


- ~4 ¢ ~~ rye } 
ré irding appell: 


1975. (428- 36-44. »6- 


After deliberation, the jury returned a Vv lict finding 
appellant guilty c six counts (5 
III. The Sentencing 


The Judge acknowledged th-* to date he had been con- 


tinually hampered in this assessment of appellant by the 


fact that “nobody seems to know your true physical and men- 
tal condition as of the present time” (563). Based on the 
presentence report, which included the probation officer's 
observation that appellant was druaged on the day of the 

verdict (569-570), the Judge sentenced appeilant to a 90-day 


period of observation and study in order to determine 


accurately appellant's physical condition (563). 


POINT 1 


THE TRIAL JUDGE'S REFUSAL 
TG CONDUCT A HEARING TO 
DETERMINE PHYSICAL COMPE- 
TENCE TO STAND TRIAL DE- 
PRIVED APPELLANT OF HIS 
RIGHT TO A FAIR TRIAL. 


The trial and conviction of a defendant who 


competent during the Court proceedings against 


violation of due ; sess Pate v. Robinson, 


378 (1966); shop ° ted States, 350 


379 F.2d 42 


Beto, 


*.2a 7 iBete CZ 
includes bi 1 the mental 


jition of he defendant. United States 


1970); United S 


436-7; Sanders v. Allen, supra. 
a — 


viously, a serious physical ailment can be so painful 


its required medicaiton so debilitating (anesthetizing) 


as to fatally impair the mental awareness essential for 


knowing participation in the trial. 


Courts have recognized that a defendant 
who is ‘mentally competent’ w 
meaning of 18 S.C. §4244 et. 
be physically incompetent 
irtue (for example) of a f 
sondition or the tems 
narcotics, to 
own defen 


(lini , 
(Unite 


r\ 


In addition, a physic 
as a result of tension 
with the availability 0o he fendant to testify 
sequently hampers the conduct of the defense. See 
stein v. Travia, 495 F.2d 1180, 1182, n. 2 

When the evidence |} re > trial judge reveai 
such physical disabilities may , the defendan 
titled to a hearing be! 


trial. Pate v. R¢ son supra, 383 


States v. Bernste.i., 


Knohl, supra, 


this ca , Judge Connor 


deprived appellant of his constitut 


trial. Pate v. Robinson, supra. 


Repeatedly, prior to triai, during the trial an 
conviction, defense counsel ked the Court to con 
hearing on the question of appellant 's physical at 
stand trial. The concern was basically two-pronge 
appellant lacked sufficient mental awareness to ef! 
consult with counsel and aid in his defense 
the life-sustainin 
physicians; and that appellant's 
too precarious to risk th effect of 
to testifying at trial ; appellant 

The reason Judge Connor refused 


that Dr. Iraj, a Gove 


mined appellant reported to the Judge, first over the 
telephone and then in a letter, that appellant was physi- 
cally able to withstand two or three days of trial. The 


Judge reasoned that this report resolved the existing ques- 


tions about appellant's health in favor of a finding of 


competence and in order to merit a hearing, appellant had 


to come forward with new evidence of physical incapacity. 


time of the Iraj report, there had a 
substantial evidence of appellant's severe physical dis- 
abilities. Twice during the preceding six months appellant 
had been hospitalized - the last time only one month be- 


fore Iraj's examination due to massive pulmonary embolisms. 


Aprellant was aiso found to be suffering from "severe an- 
xiety." In total, appellant spent a period of three months 
in the hospital. At times his condition was so serious 
that he was treated in the hospital's intensive care unit. 
Upon discharge, he was fully disabled from any active labor 
and the following extensive list of medications was pre- 


scribed to treat his various diseases: 
Coumadin 
Val i um 
Colace b.i.d. 
Pavabid 
Dalmane 
Rubitussin p.r.n. 


Surfak prs? 


*This list prescrik I n 
hospital on June 22 was iccording to Dr. 


sequently exy anded Vistaril, Darvon, 


and Milantin. 


With this background, the hearsay report of Dr. Iraj 


was insufficient co establish appellant's physical compe- 


tence to stand trial. In United States v. Mercado, 469 


F.2d 1148, 1152 (2d Cir. 1972) this Court articulated the 
lack of probative value in a brief and conclusory medical 
report when it is ion the crucial point at issue, 
and there exists no adequate opportunity to challenge the 
logic and foundations of its results." 

An opportunity to cross-examine Iraj was particularly 
n-cessary in this case. As a prelimina~y matter, there was 
some question of bias on the part of the doctor, since he 
was the Government's choice and the Government's letter of 
instruction to him virtually directed that he find appellant 
competent. Judge Connor's acknowledgement, on appei ant's 
motion to disqualify Iraj, that the doctor's objectivity may 
have been thus tainted, rendered highly improper tre subse- 
quent blithe »%cceptance of the doc*.or's concl: ons without 
giving appellant an opportunity to explore th cstor's ob- 
jectivity and reliability. 

Moreover, in-Court testimony was essential because there 
was a fundamental dispute between defense counsel and the 
Judge about the substance of the doctor's report. At the 
time of the Judge's initial ruling on the report, he based 
the decision on an ex parte telephone conversation with 


doctor. The Judge C stoac he doctor to have found 


a short trial e >d nc sk to appellant's health. 
In contrast, defense counsel j is own oral communications 
with the doctor, understood that there was some risk involved. 


Obviously, the solution of the dispute required in-Court 


testimony, and the reliance of the Judge on his own 


memory of what the doctor had said in his ex parte communi- 


The need for a hearing was strengthened by the fact 


that Iraj's written report reveals that, indeed, the doc 


that the trial might result in physical damage 


Specifically, he noted that: 

The possibility of persistent tachy- 
cardia (due of x1¢ emotional 
stress) producing cardi difficulties 
should be considered. 

In light of this finding, appel was entitled to an op- 

portunity to inquire further on the extent of the risk, and 


under what circumstances 


it would be enhanced. 


Moreover, additional evidence of physical incompetence per- 
ad throughout the pre-trial and trial stages of the preceed- 
Dr. Barnett asserted that hospital medical records indica- 


hat appellan 


nt's physic : SOV worsen in periods 


*Rulings based on out-of-court hearsay were 
istic of the proces below. 
vealed that he had come ¢ ispect that 


ing mental illness 


Dr. Abrahamsen concede 


. . - t- 
his examination aggravated appellant's 


condit:ion. Defense counsel asserted several 


to the medication appellant was taking for his physi- 


condition, counsel could not intelligently communicate 
with him. Finally, the probation officer who interviewed 
‘ = 


appellant on the day of the verdic found that he was ob- 
t y ’ 


viously drugged. 


If appellant was, indeed, 
stand trial, appellant's constitutional r 
trial were severely infringed. Not only 
been too drugged to understand the proceedings so 
counsel, but also, he was precluded from testifying because 
to do so created a risk to his life. In the context of 
this case, appellant's testimony was critical because the 
perjury charged was based on appellant's inability to “re- 
collect" certain facts and only appellant could convince 
the jury that his lapse of memory was genuine. 

The refusal of the trial Court to make an adequate 
determination of appellant's; physical competence to stand 


trial mandates reversal. 


*The prejudice t ppellant sen out 
to testify was compounded 
jury that the constitution 


. - ’ + «+ 
evidence agalnst 


WAS ERROR TO ALLOW DR 
IDA 


AHAMSEN TO TESTIFY AT Roe 
THE QUESTI on OF APPELL/) 'T’ 

COMPETENCY AT THE TIME F® phy 

PEARED BEFORE THE GRAND JURY. 

Over defense objection, and the considerable antipathy 
between appellant and Dr. Abrahamsen,* the district court 
ordered that the ro be appointed to examine appe 
for the explicit and sole determining his 
competence to stand trial. Nhen the case went to 
Dr. Abrahamsen, having concluded that appellant 
the charges and could aid in fense, testified for 


Government that app Z Jags mentally competent to appea 


before the Grand Jury and was therefore legally responsi- 


is testimony. Allowing the psychiatrist to te 
t trial not only violated appellant's right to notice 
scope of the examination, but also admitted expert 


testimony not competent on the issue for which it was 


introduced. 


In United States v. D iscoll, 39S F.2d 135 (2d Cir. i968) 


this Court revers aA conviction for tax evasion on 
grounds that the defendan had been unfairly depriv 


notice wnen 


mitted to testify ; ial as to his sanity.* 


ited States v. Ma ‘ 4( F.2d S (28 Cir. 1963). 


The Court explained in Driscoll, supra, 399 F.2d at 138, 
that had the defendant been on notice as to the scope of 
the examination, he would have been able to protect himself 
by assuring, for example ‘ 's presence or requiring 

a video tape of the session. 

These criteria are particularly appropriate in this case 
where appellant had tried, albeit unsuccessfully, to se 
just these protections during Abrahamsen's examination. 

Had it been clear, at that juncture, that the doctor would 
alse testify at the trial, defense counsel would have been 
able to prevail upon the Court tc lirect that he be allowed 
to observe the examination. Moreover, the record indicates 
that had counsel been present, the tenor if not the outcome 


of the examination would have been changed. It was Dr. 


Abrahamsen's refusal to allow counsel to be present during 


the examination that alienated and frightened appellant creat- 


ing the concededly hostile atmosphere between appellant and 


» 


Abranamsen and perhaps tainting the outcome of the examination 


le 


*Becaus e error in adm 
mony is that 1] vas violative 
tilure of 
lia not 


In addition, 
trial was error because 
S sanity at the time of the alleged perjury. 
The doctor's testimony was based only on his examination 
for purposes of competency to stand trial and that is in- 
sufficient: 


There is a vast difference between 
that mental state which permits an ac~ 
cused to be tried and that which per- 
mits him to be held responsible for a 
crime. * * * "{E]xaminations, made for 
the purpose of determining his compe- 
tency to stand trial * * * require less 
than examinati designed to determine 

) the purpose of criminal res~- 

[Citations omitted.] 


Wi 


F.2d 326, 328 (D.C. 


cert. denied, 365 U.S. 


United States v. Driscoll, supra, 3 
Schultz, 431 F.2d 907, 2 (8th. Cir. 
Illustrative of the doctor's lack of preparedness 
to testify on this issue was his conclusion, based on 
appellant's Grand Jury demands to speak to counse 
appellant was sane since he was as resistive to 
; 


process as he hé sen ti he doctor 


stimony was critical 


FOR T 


REVERSED 
MANDED,. 
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